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MOUNTAIN PARK PROJECT; ELWHA RIVER
AMENDMENTS; AND RECREATION MANAGE-
MENT ACT AMENDMENTS

WEDNESDAY, JULY 27, 1994

U.S. Senate,
Subcommittee on Water and Power,

Committee on Energy and Natural Resources,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:05 p.m., in room
SD-366, Dirksen Senate Office Building, Hon. Bill Bradley, presid-

ing.

OPENESIG STATEMENT OF HON. BILL BRADLEY, U.S. SENATOR
FROM NEW JERSEY

Senator Bradley, The subcommittee will come to order. I would
like to welcome you to the Subcommittee on Water and Power's
second hearing on a diverse cross-section of reclamation issues ad-

dressed in several bills pending before the subcommittee.
These bills include S. 2253, to modify the Mountain Park Project

in Oklahoma and for other purposes; and S. 2262, to amend the
Elwha River Ecosystem and Fisheries Restoration Act; and S. 2266,
to amend the Recreation Management Act of 1992. These bills seek
to amend laws that passed Congress at the end of the 102nd ses-

sion in 1992. Two of the bills, S. 2253 and S. 2266, amend titles

of the Reclamation Authorization and Adjustment Act of 1992.

Title 3 1 of Public Law 102-575, authorized by the Bureau of Rec-
lamation to either accept a prepayment of or to reschedule capital

repayment obligations of Mountain Park Conservancy District in

Oklahoma under very specific conditions. Title 28 of that Act di-

rected the Commissioner of the Bureau of Reclamation to make any
regulations necessary to ensure the protection, comfort, and

wellbeing of the public using Reclamation lands and to ensure the

protection of its resource values.

The third bill, S. 2262, amends the Elwha River Ecosystems and
Fisheries Restoration Act. Congress took a significant step with the
Elwha River Act by creating a legislative resolution to a difficult

and stubborn legal battle on the Olympic Peninsula in the State of

Washington. A broad-based coalition supported that bill, including
timber companies, fishermen, paper mills. Native Americans, envi-

ronmentalists, city officials, park administrators, and economic de-

velopment specialists.
I co-sponsored that bill in the last Congress. It required the Sec-

retary to study how to fully restore the Elwha River ecosystem to

(1)



its native fish species. In his report to Congress in June, the Sec-

retary concluded that removal of the two Elwha River hydroelectric

projects is the only alternative that would achieve the goal of full

restoration.

Two years have passed since enactment of these laws. During
that time it became evident to those trying to carry out the provi-
sions of the new law that changes were needed to accomplish the

goals of the authorizing legislation. No repeal of the original legis-
lation was needed, no major overhaul; just fine-tuning.

Specifically, S. 2253 amends Public Law 102-575 to allow the

Secretary of the Interior to accept prepayment equal to the fair

market value of the Mountain Park District's obligation. S. 2253
also authorizes the Secretary to look into reallocating project water
facilities and land for environmental purposes in exchange for ad-

justing the project's cost in proportion to the yield being reallo-

cated.

S. 2266 amends Public Law 102-575 by supplementing the law
enforcement actions of States, their political subdivisions, and
other Federal agencies with on-site Bureau of Reclamation person-
nel for quicker response in visitor emergencies and a more thor-

ough protection of facilities and natural and cultural resources.

S. 2262 amends Public Law 102-495 to grant the Secretary of

the Interior and the Secretary of Commerce flexibility in funding
the law's provisions out of one or more agencies' budgets, including
but not limited to the Park Service, the U.S. Fish and Wildlife

Service, the Bureau of Indian Affairs, the Bureau of Reclamation,
and the National Marine Fisheries Service.

It is time to fulfil the goals of the original authorization legisla-
tion. It is time to relieve the uncertainty for the cities of Altus,

Snyder, and Frederick in Oklahoma, who because of unrealized

growth do not know whether they can afford to meet their Federal

repayment obligations for the municipal water supply. It is time to

provide the Bureau of Reclamation with the law enforcement au-

thority to fulfil the Secretary's responsibility for protecting facilities

and natural and cultural resources of the Bureau lands and many
visitors who use reclamation recreation resources.

It is time to restore one of the Nation's most scenic and spectacu-
lar rivers, the Elwha, located in the Olympic National Park. It is

time to begin rebuilding populations of king salmon, steelhead

trout, and other species imperiled by dams built nearly a century
ago. It is time to provide stability for local paper mill workers at

the region's major employer, already hard-hit by cutbacks in the

forest products and commercial fishing industries.

Finally, it is time to begin this hearing, and I look forward to the

testimony of all the witnesses today. I welcome in particular the

distinguished Senator from Washington, Senator Murray, who will

speak to us concerning the Elwha matter. I welcome you to the

subcommittee and salute you for your leadership generally on envi-

ronmental issues and other things, and am anxious to hear what

you have to say today.
[A prepared statement of Senator Boren follows:]



Prepared Statement of Hon. David L. Boren, U.S. Senator From Oklahoma

Mr. Chairman, I appreciate the opportunity to present testimony before the sub-

committee on behalf of the Mountain Park Conservancy District which includes the

Oklahoma communities of Altus, Frederick and Snyder.
Senator Nickles and I have introduced legislation that would allow the District

to restructure its debt with the federal government and the Bureau of Reclamation.

This legislation is critical to the future of not only the Conservancy District itself,

but to the communities that comprise the district. It is with this dire situation in

mind that I want to offer my deepest appreciation to Senator Bradley, the sub-

committee chairman, for his commitment to crafl a solution to this problem.
The Mountain Park Conservancy District was formed in the early 1970's to take

care of the water needs of the semi-arid southwest region of Oklahoma. Estimates

of population growth projected a need for a reservoir for water supply purposes. The
district worked with the Bureau of Reclamation and negotiations resulted in the

construction of the Tom Steed reservoir.

Unfortunately, the forecasted population growth did not materialize leaving the

district with an abundance of water but without the population needed to pay for

the project. Currently, the district has the highest water rates in the entire state

of OKlahoma.
Senator Nickles and I both had worked on legislation that was intended to re-

structure the District's debt. That bill was implemented into law during the 102nd

Congress. Unfortunately, the result of the intended corrective legislation did not

provide relief to the district as we had hoped.
Today we are faced with a situation where the cities of the Mountain Park district

are faced with a tough choice. Either default on the loan to the federal government
or face bankruptcy. Neither of these choices will benefit either the community or

the federal treasury.
Both the House and Senate have recognized the need to provide relief to the Dis-

trict to protect the financial investment made by the Bureau of Reclamation. Con-

gressional action is needed this year to modify the original repayment legislation
and prevent a default by the district.

Once again I would like to thank the subcommittee chairman for his willingness
to find a solution that both protects the interests of the federal government and pro-
vides relief to these communities.

STATEMENT OF HON. PATTY MURRAY, U.S. SENATOR FROM
WASfflNGTON

Senator Murray. Thank you, Mr. Chairman. I want to thank you
for holding this very important hearing today on legislation that is

extremely important to resolving a longstanding natural resource

dispute in my State. And I also want to acknowledge your leader-

ship, Mr. Chairman, on this issue generally. You were a champion
when Congress last acted on the Elwha salmon restoration issue

and you know how important it is to the State, to my own State,

and to this Nation, and I appreciate your co-sponsorship of this bill.

The bill before the committee today, S. 2262, will enable a settle-

ment to go forward that will protect jobs on the Olympic Peninsula,

preserve tribal treaty rights, and restore the once magnificent
salmon runs to the Elwha River.

Congress passed the Elwha River Ecosystem and Fisheries Res-

toration Act of 1992 in an effort to end a protracted legal struggle
over the relicensing of two small power dams on the Elwha River

in and adjacent to Olympic National Park. Essentially, this Act

was a settlement between two paper companies, a tribe, public in-

terest groups, and the Federal Government.
The struggle arose over one obvious fact: These two dams, in-

stalled very early this century before enactment of the Federal

Power Act, cut off salmon runs of tremendous productivity and cul-

tural value from their spawning grounds in the upper reaches of

the Elwha watershed.



Following the action by Congress, the Park Service, working with
other Federal agencies and the Lower Elwha Sklallam Tribe, was
required to complete a study on the procedural options for restoring
salmon runs to the river.

In May of this year the Park Service completed that feasibility

study on salmon restoration. It concluded it would be feasible to re-

store the salmon runs by removing the dams. Such a course of ac-

tion would enable the Federal Grovernment, the tribe, and certain

private interests to avoid lengthy, contentious, expensive litigation.
Both the House and Senate Appropriations Committees have pro-
vided $3.5 million for fiscal year 1995 for the Park Service to con-

duct an environmental impact statement on the acquisition and re-

moval of the dams in order to restore the Elwha River salmon.

Assuming the EIS is concluded successfully, proceeding with dam
removal in future years would force the Federal Grovemment to

incur significant costs. However, I believe the costs of such action
would be less than exposing the Grovernment to a costly court-im-

posed settlement. I introduced S. 2262 to repair a flaw in the origi-
nal legislation that would preclude the Secretary of the Interior

from using the financial resources of all agencies under his jurisdic-
tion to address this issue.

Specifically, this bill would strike language in the current law
that requires the Secretary to limit his use of funds for Elwha res-

toration to the agencies under the jurisdiction of the Assistant Sec-

retary for Fish, Wildlife, and Parks. There are other agencies with-
in the Department, such as the Bureau of Reclamation, that have

significant expertise in engineering and public works.
I believe it is appropriate for the Secretary to have the ability to

use this expertise to address this issue. Fundamentally, the Sec-

retary would be upholding Native American treaty rights the De-

partment is legally responsible for defending.
Mr. Chairman, I want to highlight an important consideration

this bill seeks to address. There is a pulp mill in the town of Port

Angeles that draws electric power from the dams in question. Cur-
rent law provides access to alternate energy sources if the dams
are removed.

If the EIS is affirmative and the Secretary is unable to see this

project through, the pulp mills' access to energy would be called

into question. If action is forced by the courts to remove the dams,
which is a very real possibility, the high-wage union jobs at this

mill would be threatened. I do not believe we should subject the

community to that kind of risk.

Therefore, to protect these jobs, to uphold Native American trea-

ty rights, and to restore a cultural resource of immense value, it

is very important for the U.S. Senate to ensure the Department of

the Interior has the resources necessary to implement the Elwha
settlement.

Finally, I will point out that this bill is consistent with adminis-
tration policy. The President's fiscal year 1995 budget requested
$400,000 for the Bureau of Reclamation to assist with the EIS. It

also suggested a change to current law, as proposed in my bill.

I urge this committee to act swiftly on this legislation. I stand

ready to work with you in whatever capacity to ensure this settle-



ment is implemented. And again I thank you, Mr. Chairman, for

your leadership on this very important issue.

Senator Bradley. Thank you very much. Senator Murray, for

your testimony. I think that it is very clear and right en target. I

fully support it and I hope that we will be able to move the bill

very quickly and with broad support. I think the evidence is out

there and I think you presented it very effectively.

Senator Murray. Thank you, Mr. Chairman.
Senator Bradley. I have no questions.
Senator Nickles is here. I know that he has a deep interest in

the Oklahoma issue, the Mountain Park Conservancy District, and
I recognize him now to make his statement.

STATEMENT OF HON. DON NICKLES, U.S. SENATOR FROM
OKLAHOMA

Senator NiCKLES. Mr. Chairman, thank you very much. I want
to thank you and your staff for your willingness, one, to hold this

hearing today, and also for your willingness to assist myself and
Senator Boren and others that have an interest in resolving a very
serious problem. I have talked to you about this over the last two
or three years and I am really thankful that I think we will be able

to get some legislation through the committee and through the

Congress.
Mr. Chairman, I would like to first introduce to the subcommit-

tee Mr. Randy Archer. Mr. Archer is the manager of the Mountain
Park Master Conservancy District. He will testify on S. 2253, and
he is accompanied by Mr. Dan McMahan, the district counsel, who
will also respond to any questions presented by the committee.

Mr. Chairman, S. 2253 allows Mountain Park Master Conser-

vancy District to repay or refinance its obligations to the Bureau
of Reclamation for construction costs associated with the Mountain
Park Project. This prepayment would be equal to the fair market
value of the district's deot and is necessary to prevent a possible
default by the district on that obligation.

Further, S. 2253 would authorize the Secretary of the Interior to

reallocate a portion of the project's water supply for environmental

purposes to farther reduce the district's water supply repayment
obligation.
The Mountain Park Master Conservancy District was formed by

the Oklahoma communities of Altus, Frederick, and Snyder in the

early 1970's. The district contracted with the Bureau of Reclama-
tion for the construction of the Mountain Park project in response
to projections that the local population would increase significantly
in the future and additional water supply would be needed.

Unfortunately, those projections did not materialize. Unfortu-

nately, the cost ballooned. Unless action is taken soon, Mr. Chair-

man, one of the municipalities obligated to the district may default

on its loan repayment to the district in September of this year.
Such a default would in turn cause the district to default on its ob-

ligation to the Bureau.
I skipped the figures. The project's cost ballooned from $13.4 mil-

lion estimate in 1964 to the cost allocation of $35.5 million in 1993.

Since 1992, the district has worked with the Oklahoma Congres-
sional delegation to obtain relief from the financial burden caused



by its obligation to repay the water supply costs associated with
the project.
The district has requested that they be allowed to purchase or

repay the obligation by making a one-time payment to the United
States of the fair market value of such repayment obligation as of
the date of such prepayment. Such transactions have occurred in

the past with Bureau projects and those of other Federal agencies,
Mr. Chairman, I have additional information dealing with the

history of this, the legislation that we worked on in 1992. We made
a mistake in 1992. We placed more stringent requirements in 1992
than actually are required at other projects. This legislation would
remedy that and would allow the Secretary to use actual fair mar-
ket value.

Mr. Chairman, I want to thank you for your willingness to co-

operate with Senator Boren and myself, and hopefully we will be
able to pass this legislation and avoid a financial catastrophe and
help the Government get the maximum amount of money as pos-
sible, as soon as possible. So I thank you for your cooperation.
Senator Bradley. Thank you very much. Senator.
As I have told Senator Nickles on a number of occasions, I think

we have found the magic combination here. I am looking forward
to getting this bill passed and moving ahead. I am anxious to hear
what the Bureau has to say.
Senator NiCKLES. Looking forward to getting me off your back,

is that what you are saying?
Senator Bradley. No, no. You have been tenacious, that is for

sure. You have been very tenacious, but in a very proper way.
Let me at this time call Dan Beard, Commissioner of the Bureau

of Reclamation, as our first witness. Well, Commissioner, welcome
to the subcommittee. It is always a pleasure to see you. I salute

your tenure and I look forward to hearing from you on these issues
and look forward to working with you.

I think you are doing a great job. I am pleased you are where
you are. I wish they would give you a raise.

[Laughter.]

STATEMENT OF DANIEL P. BEARD, COMMISSIONER, BUREAU
OF RECLAMATION, DEPARTMENT OF THE INTERIOR, AC-
COMPANIED BY BRIAN WINTERS, NATIONAL PARK SERVICE
Mr. Beard. No, you do not. For me to get one you have got to

get one, and I am not sure you want to go through that.

Senator Bradley. Well, if it was automatic I would not mind giv-
ing you a raise.

Mr. Beard. With your permission, Mr. Chairman, I would like to

submit the two statements I have for the record and address each
of the three bills in numerical order. I think that might be the easi-

est way to proceed, if it is okay with you.
Senator Bradley. That is fine.

Mr. Beard. With your permission, I would like to summarize the
statements. The first bill is S. 2253, which the administration sup-
ports. The Mountain Park project, located, as Senator Nickles said,
in southeastern Oklahoma, provides 16,000 acre-feet of supple-
mental municipal and industrial water to three cities in the area.



The Mountain Park Conservancy District executed a master re-

payment contract with the United States in 1971. A problem did

develop because of increased costs for the project as well as, I

would expect, rosy estimates as to their ability to pay. As a result,

legislation to address these financial concerns was passed in 1992,
as Title 31 of H.R. 102-575. This pending legislation would repeal
the section 3101 of the 1992 legislation and allow for prepayment
under different conditions.

The prepayment provisions of this pending legislation are in ac-
cordance with the appropriate criteria contained in 0MB Circular
A-129 and we believe this legislation will enable us to develop a

prepayment program which will preserve the financial integrity of
the district and at the same time keep the United States finan-

cially whole.
The proposed legislation also would authorize environmental

quality activities as a project purpose and permit reallocation of
water for those purposes. While the reallocation to non-
reimburseable environmental quality purposes will result in less

repayment of project construction costs by the district, the adminis-
tration does support this approach, in this instance, because the
bill would provide a tangible environmental benefit and because of
the potential that the city of Frederick may actually default on the
loan.

As a result of preliminary discussions with the district. Reclama-
tion officials think that 2,000 acre-feet of water will be reallocated
for environmental purposes. This will reduce the repayment obliga-
tion of the city from approximately $11.8 million to around $7 mil-
lion. The pay-go implications of the lost annual repayments associ-
ated with this reduced obligation would have to be addressed if the

legislation is enacted.
We have a minor recommendation for a change in section 7(d)(1)

of the bill and that is presented in my testimony.
Overall, we believe this bill as amended would allow us to reach

an equitable resolution to the financial issues facing the city of
Frederick and provide an opportunity to enhance the environment
at the same time.
With respect to S. 2262, the Elwha legislation, I am again

pleased to testify in support of that legislation. The Elwha River
Ecosystem and Fisheries Restoration Act was enacted in 1992 with
the goal of providing for the full restoration of the Elwha River eco-

system and the native anadromous fishery involved. That legisla-
tion represented a legislative solution to a very difficult situation.
The Act authorized the Secretary to acquire the dams and re-

move them if he determined that the removal was necessary to
meet the goal of full restoration of the river system. The Secretary
was directed in that legislation to develop a report documenting his
conclusions and provide it to the Congress. He was also directed to
include in that report information on dam retention alternatives
that would provide less than full restoration benefits.

Secretary Babbitt transmitted that report to the Congress on
June 22, 1994, and in that report the Secretary determined that re-

moval of both the Elwha and Glines Canyon Dams is the only al-

ternative that would achieve the goal of full restoration of the
Elwha River ecosystem and native anadromous fisheries and the
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protection of critical resources and wildlife habitat both in and
around the Olympic National Park.

In addition to promoting the issues already outlined, this deter-

mination provides for tribal fisheries and is consistent with Federal
trust responsibilities of the affected Indian tribes.

The Secretary has determined that removal of these structures
is feasible. This determination was only the first step of the res-

toration effort. Now the hard part begins, which brings us to the
need for S. 2262. This bill would provide both the Secretary of the
Interior and the Secretary of Commerce as cabinet officials with
the budgeting and management flexibility needed to utilize agen-
cies under their jurisdiction in the most effective manner for the
restoration effort.

Currently the legislation authorizes "to be appropriated to the

Secretary of the Interior for expenditure through the Assistant Sec-

retary for Fish, Wildlife, and Parks and to the Secretary of Com-
merce for expenditure through the National Marine Fisheries Serv-
ice such sums as may be necessary to carry out the purposes of this

act."

It is the administration's position that the authority should be
extended to the Secretaries for delegation to the appropriate bu-
reaus within their individual Departments. Within the Department
of the Interior, for example, the Bureau of Reclamation, the U.S.
Fish and Wildlife Service, the Bureau of Indian Affairs, the U.S.

Geological Survey, the National Biological Survey, and the Na-
tional Park Service have all had roles in the report and the discus-
sions that have taken place on this project.

In addition to those agencies, other agencies of the Federal Gov-

ernment, such as the National Marine Fisheries Service, EPA, and
the Corps of Engineers have also been involved.

Therefore, the administration supports the enactment of S. 2262.
In fact, a legislative request to remove this constraint was included
in the administration's fiscal year 1995 budget request to the Con-

gress for the Bureau of Reclamation. The Department has made
the determination that Reclamation is the agency best suited to

carry out the removal of these two structures and that this project
fits well within our new mission.
The Fish and Wildlife Service, the National Park Service, and

the Bureau of Indian Affairs will all benefit greatly from this legis-
lation. These agencies, along with Reclamation, will provide leader-

ship for fisheries and ecosystem restoration efforts and the protec-
tion of tribal fisheries.

The removal of these structures is important to the protection of
a major national park, the restoration of the Elwha River eco-

system, and for fisheries protection and management in the Pacific

Northwest. We appreciate the leadership of Senator Murray and
the chairman of the subcommittee in the effort to resolve this mat-
ter.

With respect to S. 2266, unfortunately I do not have a cleared
statement at this point. We have had discussions within the ad-
ministration about our position, but we were not able to put to-

gether a statement which could be cleared by all the agencies in-

volved within the time available.



I am, however, prepared today to answer questions on the sub-

ject matter of the bill and the reasons why the bill is important.
I would request that the subcommittee not move the bill until the
administration has prepared a report on S. 2266, which will be sub-
mitted to the committee within 30 days.
And that concludes my testimony, Mr. Chairman. I would be

happy to answer any questions.
[The prepared statements of Mr. Beard on S. 2253 and S. 2262

follow:]

Prepared Statement of Daniel P. Beard, Commissioner, Bureau of
Reclamation, Department of the Interior, on S. 2253

Mr. Chairman, my name is Daniel P. Beard, and I am the Commissioner of the
Bureau of Reclamation, an agency of the Department of the Interior. I am pleased
to have the opportunity to appear before this Subcommittee to

testify
on S. 2253,

a bill to modify the Mountain Park Project in Oklahoma, and for other purposes.
The Administration supports S. 2253. The bill would authorize adding environ-

mental quality as a project purpose, reallocate a portion of project costs to environ-
mental quality activities, and authorize acceptance by the United States of a pre-
payment from the Mountain Park Master Conservancy District (District) for the re-

imbursable costs of all or a portion of its municipal and industrial (M&I) water sup-
ply. The bill would also rescind Section 3101 of Title XXXI of Public Law 102-575,
relating to prepayment of the Mountain Park Master Conservancy District's repay-
ment obligation to the United States.

The Mountain Park Project, located in southwestern Oklahoma, provides 16,100
acre-feet of supplemental M&I water to the cities of Altos, Frederick, and Snyder.
The District executed a master contract with the United States in 1971 for construc-

tion, operation and maintenance of the Mountain Park Project and for repayment
of reimbursable construction costs for the M&I water supply, recreation and fish

and wildlife. Each of the cities participated in the project to secure dependable
water supplies to meet expected population growth through the year 2000 and
thereafter.

Reimbursable M&I water supply construction costs of approximately $39.6 million
are scheduled to be repaid by the District over a 50-year period which began in

1980. The District has subcontracts with each of the cities to furnish M&I water
and for the repayment of each city's share of the reimbursable construction costs.

The city of Frederick (City), under its subcontract with the District, is scheduled to

repay its share of approximately $11.8 million. The city did not make its first pay-
ment until 1990 because it was granted a 10-year deferment of payments through
1989 under the 1958 Water Supply Act.

As originally contemplated, each of the three cities' populations and corresponding
M&I water demands were projected to increase during the 50-year repayment pe-
riod so they could meet escalating annual payments. However, the expected growth
failed to materialize. In fact, each of the cities experienced a population decrease
between 1980 and 1990.
We have been advised by the city of Frederick that it soon may be unable to meet

its repayment obligation as its annual repayment costs approach $1 million in the

year 2005. Default by the city of Frederick could adversely affect the District's abil-

ity to make its contractual payments to the United States.

Section 3101 of Title XXXI of Public Law 102-575, enacted on October 30, 1992,
authorized the Secretary of the Interior to either accept prepayment of the city's
share of the District's reimbursable construction costs or to reschedule the District's

payments consistent with its ability to
pay.

This title, however, did not meet the

prepayment criteria contained in Office of Management and Budget Circular A-129
and, accordingly, did not provide the basis for an affordable prepayment of the city's
reimbursable obligation.
The pending legislation, S. 2253, would repeal Section 3101 of Title XXXI of Pub-

lic Law 102-575, which has not resolved the financial repayment problems of the
Mountain Park Project.
The prepayment provisions of the pending legislation are in accordance with the

appropriate criteria contained in Office of Management and Budget Circular A-129.
We believe this legislation will enable us to develop a prep>ayment program which
will preserve the financial integrity of the District and, at the same time, keep the
United States financially whole.
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The proposed legislation also authorizes environmental quality activities as a

project purpose and permits reallocation of water and the use of project facilities

and lands for environmental quality purposes. It further permits reimbursable con-

struction costs associated with these resources to be reallocated to nonreimbursable
environmental quality purposes. This would make it possible to relieve the District

and the cities of a portion of their financial obligation while, at the same time, bene-

fitting natural environmental resources in the area.

While the reallocation to nonreimbursable environmental quality purposes will re-

sult in less repayment of project construction costs by the District, the Administra-
tion supports that approach in this instance because the bill will provide tangible
environmental benefits, and because of the potential that the city of Frederick may
default. As I stated earlier, default by the city could adversely affect the District's

ability to make its contractual payments to the United States. Although the legisla-
tion would allow the Secretary of the Interior discretion in determining appropriate
environmental quality purposes, the initial considerations have included mainte-
nance of instream flows and development of wetlands habitat. These purposes are

consistent with the Secretary's current environmental goals and water management
objectives.
As a result of preliminary discussions with the District, Reclamation officials

think that 2,000 acre-feet of water will be reallocated to environmental purposes.
This would reduce the repayment obligation of the city of Frederick from approxi-

mately $11.8 million to around $7 million. The PAYGO implications of the lost an-

nual repayments associated with this reduced obligation would have to be addressed
if the legislation is enacted.

We recommend that Section 7(dXl) of the bill be modified to read, "The Secretary
of the Treasury shall determine the interest rate in accordance with the guidelines
set forth in Circular A-129 issued by the Office of Management and Budget. In de-

termining the prepayment, the Secretary of the Interior shall consider the price of

the District's obligation if it were sold on the open market to a third party."
This change would make the bill consistent with current policy on prepayment,

but allow the Secretary of the Interior sufllcient flexibility to account for local cir-

cumstances.
We believe the bill as amended will allow us to reach an equitable resolution of

the burdensome financial issues facing the city of Frederick and provide an oppor-

tunity to enhance environmental resources.

Mr. Chairman, this concludes my testimony and I would be pleased to answer any
questions Members may have.

Prepared Statement of Daniel P. Beard, Commissioner, Bureau of
Reclamation, Department of the Interior, on S. 2262

the goal is full restoration of the elwha river ecosystem

Mr. Chairman, my name is Daniel P. Beard, and I am the Commissioner of the
Bureau of Reclamation, an agency of the Department of the Interior. I appreciate
the opportunity to appear before the Subcommittee today in strong support of S.

2262, a bill to amend the Elwha River Ecosystem and Fisheries Restoration Act to

provide greater flexibility in the expenditure of funds, and for other purposes.
The Elwha River Ecosystem and Fisheries Restoration Act (P.L. 102-495) was en-

acted on October 24, 1992. The goal of the Act is the "full restoration of the Elwha
River ecosystem and native anadromous fisheries" (Section 3(c)).

Since 1911, the Elwha and Glines Canyon Dams on the Elwha River have blocked
anadromous fish passage to more than 70 miles of the River and its tributaries, lim-

iting anadromous salmon and trout production to the lower 4.9 miles of the river

below Elwha Dam. As a result, all 10 native Elwha River anadromous fish runs (i.e.

spring and summer/fall chinook, coho, pink, chum, and sockeye salmon, winter and
summer runs of steelhead, sea-run cutthroat trout, and native char) have been se-

verely diminished and the ecosystem disrupted, especially within a significant por-
tion of the Olympic National Park.
The Elwha Dam was constructed from 1910 to 1913 without fish passage facili-

ties, and does not have a Federal license to operate. The Glines Canyon Dam was
constructed from 1925 to 1927, was licensed by the Federal Power Commission (pre-
cursor to the Federal Energy Regulatory Commission, or FERC) for a period of 50

years in 1926, and has received annual licenses since 1976.
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THE FERC LICENSING PROCESS BECOMES CONTENTIOUS

The contemporary Federal licensing process began when the Crown Zellerbach

Corporation (previous owner) submitted license applications to the Federal Power
Commission for the Elwha Project in 1968 and the Glines Canyon Project in 1973.

During the 1980's, the FERC licensing process for both
projects

became extremely
contentious and drawn out, due primarily to the national policy implications of li-

censing a project within a National Park. The owner of the dams was also unable

to design fish and wildlife mitigation measures capable of meeting Federal, State,

and Indian Tribe resource goals. There were also legal challenges to the licensing

by conservation groups.

P.L. 102^95 ENACTED AS A LEGISLATIVE SOLUTION

P.L. 102-495 represented a legislative solution to this difficult situation. Among
other things, it protects 300 jobs at the Diashowa America Mill currently receiving
its electricity from the two dams, contributes numerous jobs throughout the region
as a result of restoration activities and increased commercial and recreational fish-

ing and tourism, supports economic development for the Lower Elwha STClallam

Tribe, and restores a national park ecosystem.
The Act authorized the Secretary of the Interior to acquire the dams and remove

them if he determined that their removal was necessary to meet the goal of full res-

toration. The Secretary developed a report documenting his conclusion and provided
it to the Congress. Additionally, the Secretary was directed to include in the report
information on dam retention alternatives that would provide less than full restora-

tion. Secretary Babbitt transmitted The Elwha Report to the Congress on June 22,

1994.
The Secretary determined that removal of both the Elwha and Glines Canyon

Dams is the only alternative that would achieve the goal of full restoration of the

Elwha River ecosystem and native anadromous fisheries and protect critical re-

sources, wildlife, and habitats in and around Olympic National Park. In addition to

promoting the issues already outlined, this determination promotes tribal fisheries

and is consistent with the Federal trust responsibility of aftected Indian tribes. The

Secretary has determined that removal of the dams is feasible.

BUDGETING FLEXIBILITY NEEDED FOR RESTORATION EFFORT

This determination was only the first step of the restoration effort. Now the hard

part begins, which brings us to the need for S. 2262. This bill would provide both

the Secretary of the Interior and the Secretary of Commerce, as Cabinet officials,

with the budgeting flexibility needed to utilize agencies under their jurisdiction in

the most effective manner for this restoration effort.

Currently P.L. 102-495 authorizes "to be appropriated to the Secretary of the In-

terior for expenditure through the Assistant Secretary for Fish, Wildlife, and Parks
and to the Secretary of Commerce for expenditure through the National Marine
Fisheries Service such sums as may be necessary to carry out the purposes of this

Act. . . ." It is the Administration's position that this authority should be extended
to the Secretaries for delegation to the appropriate bureau. Within the Department
of the Interior, the Bureau of Reclamation, the U.S. Fish and Wildlife Service, and
the National Park Service all have important roles in this important project.

ADMINISTRATION SUPPORTS ENACTMENT OF S. 2262

Therefore, the Administration supports enactment of S. 2262. In fact, a legislative

request to remove this constraint from the Secretary of the Interior was included

in the Administration's Fiscal Year 1995 request to the Congress for the Bureau of

Reclamation. The Department of the Interior has made the determination that Rec-

lamation is the agency best suited to carry out the removal of these two dams, and
that this project fits in well with Reclamation's new mission as a water resources

management agency. The Fish and Wildlife Service, the National Park Service and
the Bureau of Indian Affairs will all benefit greatly from this legislation. These

agencies, along with the Bureau of Reclamation, will provide leadership for fisheries

and ecosystem restoration efforts and for the protection of tribal fisheries. The re-

moval of these dams is important to the protection of a major National Park, the

restoration of the Elwha River Ecosystem, and for fisheries protection and manage-
ment in the Pacific Northwest.
We appreciate the leadership of Senator Murray and Chairman Bradley in the ef-

fort to resolve this constraint on the Secretary of the Interior and the Secretary of

Commerce.
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This concludes my statement, Mr. Chairman. I will be happy to respond to any
questions Members may have.

Senator Bradley. Thank you very much, Mr. Beard, for your tes-

timony.
Let me just ask you a couple questions about each of these bills.

First, on the Mountain Park project, what is the current policy of

the Department of the Interior on prepayment of Federal payment
obligations?
Mr. Beard. Well, the current policy is that any prepayment or

asset divestiture, if you will, ought to be consistent with 0MB Cir-

cular A-129. We believe that this legislation is consistent with the

process laid out in that circular by which we make the interest cal-

culations and the value calculations. Since the legislation, as cur-

rently written, does meet the requirements of that circular, we sup-
port its enactment.
Senator Bradley. Under the terms of the bill, the Federal Gov-

ernment will accept prepayment of the municipal share of the
Mountain Park Conservancy District's capital payment debt. The
district's obligation will be reduced further by reallocating a portion
of those costs to non-reimburseable environmental quality pur-
poses. This reduction in the annual repayment will probably be
scored as a pay as you go increase in the Federal budget deficit.

How can this pay-go problem be eliminated, alleviated?

Mr. Beard. I guess I would defer to the experts on the Budget
Committee and at 0MB and CBO to figure out how we get around
this problem. I do not know the manner in which you will have to

get around the budget resolution that was adopted by the commit-
tee.

I know that it is going to be a problem and I suppose the budget
experts will have to figure out how we address this one.

Senator Bradley. Do you expect that the cities—Altus, Snyder,
and Frederick—will take advantage of an opportunity to prepay
their portions of the Mountain Park reimburseable construction

costs?

Mr. Beard. I am not aware of any requests from any entity other
than the city of Frederick to take advantage of it, but I think as
a general matter we have no objection to them doing that. The key
for this legislation is to make sure that the Federal taxpayers are
held harmless. We must receive a fair value for the benefits that
have been provided, and not relieve anyone unduly of any require-
ment that was imposed upon them.
And the 0MB circular provides a procedure for doing that, and

in my discussions with the district it seems they are fully aware
of the negotiations they are going into.

Senator Bradley. Do you see this as a model for other Federal
reclamation projects that want to prepay?
Mr. Beard. Well, I think every time we do this it is a precedent.

We thought we had this problem solved in 1992 when we enacted
the procedures outlined in the Mountain Park legislation at that
time. Obviously it did not work out. So I think we are slowly but
surely getting there.

Senator Bradley. In terms of the Elwha bill, could you briefly
describe the options for full restoration that were evaluated in the
Elwha report?
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Mr. Beard. Well, I would like to have Brian Winters, who is with

the National Park Service and accompanying me here as the Elwha

project coordinator. The report investigates the alternatives that

are available to the Secretary to meet the goals laid out for the

Secretary by the act.

After considerable work by many Federal agencies, the conclu-

sion was reached that taking down the structures was the only way
to meet the objective of full restoration or is the most cost-effective

way to meet that objective. We are now proceeding to do the envi-

ronmental impact statement to figure out exactly how that will be

done.

Brian, you may want to supplement the answer.
Mr. Winters. Sure. In terms of the alternatives we looked at, we

looked at all conventional and some experimental fish passage
measures in order to meet the goal of full restoration. That in-

cluded fish ladders, as well as trap and haul to move the fish up-
stream. It included channels around the reservoirs. It included con-

ventional screens and what we call experimental Eiker screens.

None of the measures, either alone or in combination, resulted in

full restoration.

Senator Bradley. Does the Department therefore think that this

legislation is necessary?
Mr. Beard. This legislation? Absolutelv. The main thing this leg-

islation gives the Secretary is the flexibility to be able to decidfe

how to handle the funding problem. It does not increase the au-

thorization itself.

The legislation as it is currently written provides for a rather

unique procedure in that the money is authorized to be appro-

priated to the Secretary, but it must be obligated through one As-
sistant Secretary. The Secretary has determined that he would pre-
fer to have the flexibility to make the decision as to which agency
and which Assistant Secretary spends the money, and his feeling
is that this would provide him and the Secretary of Commerce the

flexibility to make these determinations on their own.
Senator Bradley. As it is now, the money has to come out of the

Park Service? Is that the Assistant Secretary for Fish and Wildlife?

Mr. Beard. No. I am not quite sure why the provision is in there,
but the legislation provides that it must be obligated by the Assist-

ant Secretary.
Senator Bradley. I see.

Mr. Beard. So he is the official that must sign the proper docu-

ments for expenditure of the funds.

Senator Bradley. Right, instead of the Secretary.
Mr. Beard. Instead of the Secretary or the normal procedure,

which is through agencies, agency budget offices.

Senator Bradley. It would be the Bureau in this case.

Mr. Beard. The Bureau or the Park Service.

Senator Bradley. Or Fish and Wildlife.

Mr. Beard. I think there are four agencies that have funds for

Elwha in the fiscal 1995 budget request: Park Service, Fish and

Wildlife, BIA, and Bureau of Reclamation.
Senator Bradley. I see. Okay, thank you very much.
Senator Bennett.
Senator Bennett. Thank you, Mr. Chairman.

86-837 - 95 - 2
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Let us talk a little more about the funding. You have heard, I

am sure, the litany that we get from our ranking member, Mr.
Wallop, about constantly adding responsibilities to the parks de-

partment or Park Service and not giving them the money to do it.

And we have seen deterioration in many places of the service pro-
vided to park visitors.

Do I understand correctly this is $200 million we are talking
about to remove these dams?
Mr. Beard. The options range from $150 million to $300 million,

depending on how you approach the resolution of the problem.
Senator Bennett. Okay, so I am in the ballpark at $200 million.

Mr. Beard. Yes.
Senator Bennett. At the low end of where it probably is going

to come out.

What is the impact on the Interior Department budget of $200
million for this in terms of priorities? If you had $200 million extra,
is this where you would put it if you were the Secretary? I know
this is a very open-ended kind of question.
Mr. Beard. If I were the Secretary?
Senator Bennett. Well, I understand your interest.

Mr. Beard. A lot of people just had a heart attack, including me.
Senator Craig. And me.

[Laughter.]
Mr. Beard. I think the fair answer. Senator Bennett, is that Sec-

retary Babbitt has already made that decision. Secretary Babbitt
has determined this is a priority for him. He has visited the site

and he has made it very apparent that this is a high priority for

him, and he intends to fund it.

So whether the money comes out of the Park Service budget, the
Fish and Wildlife Service budget, or the Bureau of Reclamation

budget is not going to make any difference. It still comes out of the
same Department and the same totals in the budget and the same
totals within the administration. So the Secretary nas made it emi-

nently clear to everybody in the executive office in the Department
that this is a high priority and that he will fund it.

Senator Bennett. Okay. So he has determined that it is a higher
priority than many of the other needs that we have in the Park
Service?
Mr. Beard. Sure.
Senator Bennett. What is the economic impact, if any, on the

community?
Mr. Beard. Of?
Senator Bennett. The surrounding area. Is there no impact, eco-

nomic use of these dams?
Mr. Beard. Yes. Currently the power from these dams is used

in Port Angeles and other locations, and I think you have received

testimony from Senator Murray and a statement for the record
from the current owners of the facility of their support for the legis-
lation.

The 1992 legislation did make provisions for ensuring that the

power that would be foregone if the facilities were taken down
would be made up through the Bonneville grid. That language was
satisfactory at the time to all the parties involved and that process
is now going forward. But I have interrupted you.
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Senator BEhfNETT. No, go ahead.
Mr. Beard. I was just going to say the original legislation tried

to address all the potential down sides from removal of the struc-

tures, in other words the power and water supply problems. And
there is of course the added benefit that you are restoring the fish-

ery, which has benefit to the tribe involved. We have protected the

mill, provided for a long-term power supply, and we are providing
jobs through the construction effort or decommissioning effort.

Senator Bennett. I am less concerned about the jobs because

they are a one-shot kind of thing, than I am about the long-term
economic impact and what it is really going to cost us overall as
a Nation to take these dams out.

I understand they are privately constructed and privately owned.
Do I understand correctly that the current owners are delighted to

sell them to the Federal Government?
Mr. Beard. I am not sure that "delighted" is the right phrase.
Senator Bennett. "Willing" is better?

Mr. Beard. You would have to ask them as to whether or not
the price is fair. But I think they find themselves on the horns of

a very difficult dilemma. They cannot get these facilities relicensed
on a long-term basis. They have been in the FERC process for a

long time, and the compromise solution that was reached was to

agree to purchase the facilities, buy out their rights, I suppose is

the best way to put it, at a specified price in the legislation. That
was the decision the Congress made in 1992.

Senator Bennett. I am glad to have you clarify that, because
from your earlier statement I got the impression that everybody in-

volved thought this was a wonderful deal, including the owners.
And it comes across that they think it is a wonderful deal given
the alternative, which is that they get shut down.
Mr. Beard. Well, I was looking for their testimony here, which

I think they are going to submit for the record. But they make it

very clear that they support this legislation just as they supported
the original legislation. They support going forward with the ar-

rangement.
Senator Bennett. If we enact this legislation and the Bureau's

budget is not increased and it is of the kind of priority that you
have described on the part of Secretary Babbitt, what projects or
activities that otherwise might have been funded would be elimi-

nated? Have you earmarked those in terms of priorities?
Mr. Beard. No, and I do not think that it makes one bit of dif-

ference on our budget. The Secretary has determined that he will

go forward with the funding process, assuming that we continue
down the road. We are in the process of preparing an environ-
mental impact statement on how to take down these structures,
what is involved, how long would it take, how much would it cost,
what is the right way to do it.

Once we make that decision on how best to proceed, we will

know the cost estimates in greater detail.

The Secretary has made it clear that we are going to implement
this legislation, assuming that the Congress agrees, and so it does
not really have an impact on my budget. That money has been allo-

cated and whether it comes out of my budget or the Park Service

budget, it is not like that money bumps something else out of my
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budget. That money is already there. It is in the totals. Our budget
office is running it out into the future.

We are assuming that it will be there and all the rest of us have
to work around it.

Senator Bennett. It bumps something out somewhere. That is

the fact of life. But has the Secretary made that decision?

Mr. Beard. Yes.

Senator Bennett. For example, has he decided this is more im-

portant than the Everglades?
Mr. Beard. No, he has not made that decision. The Everglades

is important for him, too, and he plans to fund the Everglades ini-

tiatives. Pick something else.

Senator Bennett. Okay. Anyway, all right, fine.

Senator Craig. Canyonlands, Canyonlands in Utah.
Senator Bradley. He says that is the most important, that is the

top of his list of importance, that Canyonlands, Zion, and Brice are
the three most important things.
Senator Bennett. And I agree with him on that. I agree with

him heavily.

[Laughter.]
Mr. Beard. I would say to you. Senator, that the Central Utah

Project Completion Act
Senator Bennett. Now you are getting very close, very close to

the heart of the matter here.

Mr. Beard. I knew that, and I would say to you that we have
handled that problem as well as we have handled the Central Utah
Project Completion Act. That is a priority. The Secretary has said

we will stay on schedule and on target with that, and we have run
those figures out, too.

Now, does that bounce something else from the budget? Yes, it

probably does.

Senator Bennett. Sure.
Mr. Beard. But that is what budgets are all about. They are

choices that you make in a policy parameter.
Senator Bennett. Surely, and I understand that and that is

what I am pursuing as to just exactly where on the Secretary's list

this lies. And what I am hearing from you is that it lies very, very
high.
Mr. Beard. Just under the Central Utah Project.
Senator Bennett. That is very, very high.

[Laughter.]
Senator Bennett. Thank you, Mr. Chairman.
Senator Bradley. Thank you. Senator Bennett.
Senator Craig.
Senator Craig. Thank you, Mr. Chairman,
Dan, it is good to have you before the committee. You have just

made some statements about the Secretary's priority on this project
and I am looking at the act, seeing where the Secretary is to pro-
vide a report containing the findings, alternatives to dam removal,
and certain specific information to the committee by Januarv 30,
1994. I assume, therefore, that the Secretary has already found
that the removal of the dams is the better direction, that the stud-
ies have been completed, and that he has drawn his conclusions
from those studies as were required by the act. Is that not right?
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Mr. Beard. Yes, that is correct.

Senator Craig. So the report is now ready to submit?
Mr. Beard. It has been submitted. I am sorry.
Senator Craig. June?
Mr. Beard. Yes, June 22, 1994.

Senator Craig. I thought it was January 30 when it was due,
and I have not seen it.

So we can judge by that that the $250 to $300 milHon figure you
were talking about is for the complete restoration of the ecosystem.
I think you said that the goal is full restoration of the Elwha River

ecosystem.
Mr. Beard. Yes. It includes all costs. What I was unclear about

is it includes the cose to remove the structures and full restoration.

Senator Craig. And full restoration. Not having read the report,
what was the finding as it relates to the sedimentation that might
be behind that dam and how that will be handled?

Mr. Beard. That is the basic problem that we have, and that is

the reason that the the cost of the project varies so significantly,
is how do you handle removal of the silt? You can either drain the
reservoir and truck it away, which is very expensive and then you
have a problem of where do you put it, or you can contain it, or

you can use some other method.
We have a range of estimates and we are currently doing an en-

vironmental impact statement on the very issue of not only how do
we decommission or take down the structures, which in and of it-

self is not a difficult engineering feat, but how do we handle the

problem of the silt. And tnat is the most difficult issue.

Senator Craig. Because if you do not achieve some degree of sta-

bilization in a relatively immediate sense and you have got an

early spring runoff in the next spring from the removal, you could

create phenomenal destruction in downstream potential fisheries.

Mr. Beard. And water quality problems downstream.
Senator Craig. Absolutely. So with that in mind, you are still

saying that the $300 million is going to handle all of those issues?

You have been able to quantify the sedimentation adequately
enough that you will not have to come back to the Congress for

greater sums?
Mr. Beard. Yes, that is correct. Our estimate at the present time

is $300 million at the outside, and that includes everything.
Senator Craig. What is the hold-whole cost? And by that I mean,

while Bonneville Power is picking this up, in essence the difference

is being picked up by the taxpayers or the ratepayers of Bonneville.

Do you know what those offsets are? Do we know what those costs

generally are to supply the power?
Mr. Beard. I do not have those available to me. I would be

happy to provide it for the record, Senator. There is some differen-

tial, but I would have to provide that.

Mr. Beard. Do you know, Mr. Winters?
Mr. Winters. The legislation requires that the user of the power,

Daishowa America, will pay the same price as all other industrial
users of the local provider, which is Port Angeles City Lights. So
there is not any special deal in terms of cost offsets for the mill

from the power provided by BPA.
Senator Craig. There is no differential in there?
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Mr. Winters. No.
Senator Craig. All right.

My concern obviously goes to relicensing and the idea that one
of the ways you consider relicensing of some of these hydro struc-

tures is simply to remove them, and I know that that is now an
active part of relicensing consideration. We had someone before us

discussing that this past week and the kind of impact that that can
have long-term and how do we deal with issues like Elwha and, is

it Glines? Glines is the other dam?
Mr. Winters. Glines.

Senator Craig. And of course you remember David Rauwer a

couple of years was talking about the removal of Hetch Hetchi and
the restoration of that system, that provoked a good deal of concern
on the part of a lot of us. Obviously we are going to watch this one
with a great deal of interest.

But I have one suggestion for the Secretary. I see he was quoted
in April 1993 that he wanted to be standing in front of the dam
and perhaps being the first Secretary to preside over, not building
a dam, but blowing it up. Let me suggest that when he pushes the

trigger, if he does not know any better than to stand in front of
the dam, he ought to take advice from a Western Senator who he
seldom takes advice from. He ought to stand on high ground some-
where near the dam, but not in front of the dam.
Mr. Beard. I can assure you he will not be in front of it. I will

pass on your message.
Senator Craig. I was hoping you would say it somewhat dif-

ferently, Dan.

[Laughter.]
Senator Bradley. Senator, we can put that in report language.
[Laughter.]
Senator Craig. I know that on some of these Western issues the

Secretary in my opinion has lost his way, but on this one I would
like to oner him a limited amount of advice.

Thank you very much.
Mr. Beard. Thank you.
Senator Bradley. Thank you.
I see that we have our colleague here. Senator Gorton. I have a

few more questions to ask you, but I would like to extend the cour-

tesy to him since he has been waiting and allow him to make his

testimony, and then if you could come back.
Mr. Beard. Certainly.
Senator Bradley. Senator Gorton, welcome to the subcommittee.

It is a pleasure to have you.

STATEMENT OF HON. SLADE GORTON, U.S. SENATOR FROM
WASHINGTON

Senator Gorton. Thank you, Mr. Chairman and Senators Ben-
nett and Craig, for allowing me to testify before the subcommittee
today, particularly with such short notice.

When I joined you, Mr. Chairman, and the rest of the Washing-
ton delegation in sponsoring and passing the Elwha Restoration

Act, I think we all agreed on one thing, that the struggle over the
fate of the Elwha River dams was deadlocked at that point and
could only be resolved by an act of Congress.
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Beyond that point, there was and is a wide range of opinion on
what is ultimately the best solution for the Elwha. Personally, I do
not feel that dam removal is the most cost effective means of re-

storing salmon runs throughout the region. I think we can do as
much for salmon with less money by pursuing other enhancement
projects, while at the same time preserving jobs, the local water
supply, a renewable energy source, and the Port Angeles economy.
But regardless of whether or not you accept this notion, I think

we can all agree that the status quo is not acceptable.
Each year that goes by without the dams either being removed

or relicensed is another year in which we do nothing for the Elwha
salmon runs. Each year without action is another year in which the
Port Angeles community cannot plan its economic future.

Congress and the administration simply must make a decision.

The Elwha River Restoration Act was designed to establish a
framework in which that decision could be made. On reflection, Mr.
Chairman, that legislation was seriously flawed. The Elwha Act
does not offer a true choice among legitimate options and it threat-
ens to leave the Elwha in the same deadlock that we have been
trying to break.

If the administration and Congress do decide to appropriate
funding for acquisition of the dams, the deadlock will indeed be
broken.
But after observing this year's appropriations process, it is not at

all clear that Congress will approve dam acquisition, much less re-

moval, even if funds for the project are requested by the adminis-
tration.

We have got to ask ourselves what if funding is not appro-
priated?
Most of us involved in passing the Elwha Act were under the im-

pression that the dams would revert to their prior licensing status
if money for dam acquisition was not appropriated within five

years. The dams' owner, FERC, and everyone else would be thrown
back into court to fend for themselves. This provision was to be an
incentive for all parties to work towards securing appropriations
for dam acquisition.
But on a closer reading of the act, it appears to me and others

with whom I have consulted that failure to appropriate funding for

dam acquisition would simply result in annual operating licenses
for the dams ad infinitum.

Regardless of which interpretation is correct, Mr. Chairman, in
the absence of dam acquisition it may be years, if not decades, be-
fore the Elwha debate is settled and we actually begin doing some-
thing constructive for the salmon. Though I do not believe dam re-

moval is the best option, even that option is better than the status

quo.
I therefore intend to introduce legislation to resolve the Elwha

issue one way or the other.

The foundation of this bill will be a provision to improve Olympic
Peninsula salmon runs. It authorizes $25 million for implementa-
tion of a peninsula-wide salmon enhancement program in the event
that the dams are not acquired by the Federal Government.
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The bill gives the administration and Congress 2 more years to

find the $29.5 million necessary to acquire the dams in accordance
with the original Elwha Act.

But if the dams are not acquired at the end of those 2 years,
FERC would be directed to relicense the dams. As a condition of

relicensing, the dams' owners would be required to install fish pas-

sage facilities and to fund other reasonable mitigation measures as

required by FERC and the National Marine Fisheries Service.

Finally, the bill will include the text of legislation already intro-

duced by the chairman and Senator Murray. That legislation,
which is the subject of today's hearings, gives the administration
broader authority over which agencies could fund dam acquisition
and removal.

I am working with interested parties to develop this legislation
further and hope to introduce a bill very soon. I believe it to be a

responsible proposal that provides Congress and the administration
with two salmon recovery options. The bill will force us to make a
choice. It will force us to do something for the region's salmon runs
and it will force us to resolve the Elwha issue so that the Port An-

geles community can plan for the future.

My bill will not, Mr. Chairman, scuttle the process established
in the Elwha Act. It is, rather, an attempt to put a time limit on
that process and to provide a more cost effective alternative to dam
removal.
So I look forward to working with the committee on the proposal,

as well as the legislation introduced by Senator Murray. I thank
the chairman and each of you for giving me this opportunity to tes-

tify.

Senator Bradley. Senator Gorton, thank you very much for your
testimony and for your observations about the dam and the res-

toration of the salmon. I am anxious to see your legislation.
Senator Gorton. We will get it to you as quickly as we possibly

can, Mr. Chairman.
Senator Bradley. Thank you very much.
Senator Bennett.
Senator Bennett. Do I understand that you are recommending

to the committee that we not pass the bill before us until we see

your alternative? Or should we pass this bill and then address your
alternative on the floor?

Senator Gorton. This proposal is not designed to slow down the
deliberations of this committee, Senator Bennett. I think it is sim-

ply a matter of dams, rather than weeks, before we have some leg-
islation before you. But I am not presuming to advise this commit-
tee as to when and how to schedule its further action.

Senator Bennett. Thank you.
Senator Bradley. So you would have no objection to us moving

the bill that is before us now?
Senator Gorton. I do not have any such objection. I hope that

before you even physically can do that you will have the alternative
before you.

Senator Bradley. Thank you very much.
Could I have the Commissioner back.
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Let me ask you, what will happen if Public Law 102-495 is not

implemented, in other words the Elwha removal? What happens
then?
Mr. Beard. Not implemented in what way? If we do not purchase

the facilities?

Senator Bradley. Yes.
Mr. Beard. I do not know. I think the answer is that we laid out

a process in that legislation. We are now implementing that proc-
ess.

Senator Bradley. Will not the local parties be right back in

court?
Mr. Beard. Well, the local parties will be back in court and they

will probably be back here, is where they will be.

Senator Bradley. And could you tell me which species could be
on the endangered list?

Mr. Beard. I would ask Mr. Winters to address that.

Mr. Winters. National Marine Fisheries Service has already re-

ceived three petitions for stocks in the Elwha River, anadromous
fish stocks. And in terms of what would happen, we perceive that

we would be back to where we were before the 1992 Elwha Act

passed, which is where none of us want to be, with this litigation.

Senator Bradley. So. you would be back essentially with the
court running things?
Mr. Winters. Right. We currently have the Federal court suit

stayed pending implementation of the act.

Senator Bradley. The court itself could order removal of the
dams?
Mr. Winters. That is the potential, yes.
Senator Bradley. Absent a law that implements the Elwha, the

parties are back in court fighting about power loss and endangered
species, and the Federal court says remove them, at which time
who pays for that?
Mr. Winters. Potentially the dam owner, potentially the Federal

Government. I would not presume to stipulate what the court

would do. But the bottom line is that the restoration of the fish-

eries would not occur and we would have to deal with the Endan-

gered Species Act.

The only way to restore the fisheries is to remove the dams.
Senator Bradley. Could you tell me once again, what alternative

did you look at beyond dam removal? You had fish ladders, fish

this, fish that. What other kind of things?
Mr. Winters. During the B^ederal Energy Regulatory Commis-

sion licensing process they developed a draft environmental impact
statement. Section 5 of the Elwha report, consequences of alter-

natives, is largely a summary of that analysis FERC did based on

input from the fish and wildlife agencies.
If the dams were to be licensed, the best that we could do would

be to provide a ladder at Elwha dam, a trap and haul facility at

Glines, which essentially is a short ladder, you put the fish in a

truck, and then you truck them upstream. For downstream meas-
ures, it would be a screening facility at Glines and probably Eicher
screens at Elwha, operational changes to pass more fish over spill-

ways.
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We could not overcome the problems of elevated water tempera-
ture, the trapping of sediments in the river, or the loss of fish in
the reservoirs. But those were the types of alternatives we looked
at.

Senator Bradley. The temperature differences are what?
Mr. Winters. About 2 to 4 degrees Centigrade.
Senator Bradley. And that is significant in terms of habitat for

different varieties offish?
Mr. WdsTTERS. What it does is it exacerbates fish diseases. What

occurred in 1992, we did not have a study in place to identify it,

but we lost two-thirds of the returning chinook salmon run in 1992
due to fish diseases, and we believe that the higher water tempera-
ture was a part of that.

Senator Bradley. So you are basically saving you have looked
rather exhaustively in the last 2 years at alternatives to this re-

moval and you have not found any alternatives that would achieve

anjAthing that would avert the possibility of a Federal court moving
in on endangered species?
Mr. Winters. Correct. Actually we looked at it for a decade.
Senator Bradley. For a decade?
Mr. Winters. Yes.
Senator Bradley. Well, that is even longer than I have looked

at it.

I thank you all for your testimony very much. Unfortunately we
do not have Senator Gorton's bill before us to ask questions about
or to get testimony from you on. But I appreciate you offering your
testimony on the hill that is before us, and thank you very much
for your views.

If we have any further questions on Elwha, we will submit them
to the record in the next 24 hours.
On the last bill, S. 2266, I know that you do not have signoff

from everybody in the administration. By that I assume you mean
the Department of Justice.

Mr. Beard. Good guess.
Senator Bradley, Is that correct.

Mr. Beard. Yes.
Senator Bradley. Would the authority that you seek under this

bill restrict the operations of local, State, or other Federal agencies
in their law enforcement actions?
Mr. Beard. Well, I think that I would rather, if I could, answer

that in a sort of general fashion, because I think it is important
for you and Senator Bennett both to be aware of what is going on,
because it certainly was a surprise for me.

It seems that when we authorize these various projects and in

our basic authorizing statutes for the Bureau of Reclamation we
have been given the responsibility to implement various Federal

legislation, but we have not been given the authority to do so. So
that what has happened, as we built projects we turned them over
for operation to local entities. We brought in State and local gov-
ernments to provide law enforcement services and executed ar-

rangements with them.
But those State and local governments do not have the authority

to enforce Federal legislation. Federal laws. In addition to that, we
seem to have developed a hodge-podge of arrangements with var-
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ious local entities, counties, and State governments and State enti-

ties. It has gotten to the point where I think we have not ap-

proached this problem of law enforcement at Reclamation lands in

a very professional manner.
We manage an area approximately the size of the State of Mas-

sachusetts and it appears, according to the Solicitor, that we do not
have the proper legal authorities in place to provide law enforce-
ment services. What that means is we have to rely on local govern-
ment agencies to come out to our facilities when there is a problem.
We have had a number of instances at—and I can provide those
for the record—Lake Berryessa, California; American Falls in

Idaho, and other places in Oregon, Montana, Arizona, and Nevada,
where trouble develops between individuals. We have approxi-
mately 80 million visitors a year at our facilities and problems de-

velop, particularly threats to life and property. The response time
from local officials sometimes is very slow, taking an hour or more
to get there in a threatening situation.

[The information referred to follows:]

1. Lake Berryessa, California, where there have been repeated injuries to visitors,
threats to personnel, burglaries, and destruction of property. While we have a law
enforcement agreement with the local county sheriffs department, coverage and re-

sponse time are not always adequate to deter or deal with significant criminal viola-
tions. For instance:—On July 16, 1989, rangers observed a man strangling a woman but because they
lacked law enforcement authority, had been instructed not to intervene. The rang-
ers, fearing a life-threatening situation, blufied their authority and were able to

ease the situation.—On July 8, 1990, lifeguards were asked to intervene in a rape and assault inci-

dent of a woman and her son. Park rangers were notified and, wnile not having law
enforcement authority, retained the suspects while waiting for the sheriff to arrive.—On June 11, 1983, a lifeguard responding to a report of vandalism and fighting
was threatened with a knife.

2. American Falls, Idaho, where there has been violations of the Archaeological
Resources Protection Act.

It was necessary to enforce an off-road vehicle closure because significant cultural
resources were being disturbed. Since local law enforcement officials did not want
to get involved, the only solution was a convoluted process that required the U.S.
Marshals Service to deputize National Park Service law enforcement officers for this

specific enforcement action. Although the Park Service personnel handled the situa-
tion very professionally, and without incident, they were only there for a limited
time so the illegal use will probably continue.

3. Scootney Park, Oregon, where the ranger was in jeopardy, and numerous viola-
tions of rules of conduct have occurred.
Our resident park ranger's authority to enforce the posted rules was challenged

by park users, and the ranger felt that he and his family were being threatened.
Increased gang activity contributed to his fear. Response time for a sheriff is one
hour or more, clearly unacceptable to provide the needed protection and enforce-
ment. The ranger transferred out last May.

4. Haystack, Oregon, where there has been an increase in observed illegal drug
activity.
The U.S. Forest Service had been doing Reclamation a favor by patrolling adja-

cent Reclamation lands, and when users found they had no jurisdiction the Forest
Service had to back off. They took down their regulation signs and do not make con-
tact with anyone on Reclamation lands. There have been drugs and weapons ob-
served at the site and there are individuals living out of cars. The Oregon State Po-
lice have been contacted, but the area is not routinely patrolled.

5. Canyon Jerry, Montana, where personnel have been placed in jeopardy, tres-

pass occurs on a regular basis, illegal dumping of hazardous materials has been dis-

covered, and violations of rules of conduct have occurred.

Although Reclamation has law enforcement contracts with county sheriffs depart-
ments in the area, they are only enforcing crimes against persons and not violations
of rules of conduct, trespass and hazardous waste dumping. People who were intoxi-
cated have harassed our campground host and his wife. Cabin owners on adjacent
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private land cut the boundary fence to gain private access to the reservoir. Individ-

uals have dumped hazardous waste (oil) on Federal land adjacent to the reservoir.

6. Davis Dam, Lower Colorado River, Arizona and Nevada, where there has been
an increase in illegal activities ranging from vandalism and theft to threats against
Reclamation employees. Local law enforcement agencies have their hands full deal-

ing with their own jurisdictions and normally are unable to respond in a timely
manner to problems at this facility. The area, including land along the Colorado

River under Reclamation's jurisdiction, has gained a reputation as a "no man's zone"

with regard to law enforcement.

Mr. Beard. We do not have personnel that are properly trained,

nor do they have the authority to arrest individuals who are com-

mitting crimes, even when they see them committing a crime. So
what we have, I think, is a situation which is a threat to the public
and to our employees.
The reason I think your legislation is so important is that it will

provide a basis on which we can approach this problem in a very
businesslike and professional manner, so that we will get this prob-
lem straightened out once and for all.

We currently have recreation, about 3V2 million visitor days, I

think, at 600,000 acres of reclamation land, where we have no ar-

rangements in place for law enforcement services. That means that

individuals are out there and if they commit a crime there is no-

body out there to enforce the law.

That is a big problem. It is a big problem in terms of drug activ-

ity and also criminal activity as well. And I am very fearful that

something is going to happen out there unless we get this legisla-

tion, or something like this to straighten the problem out.

So we intend to work with the Justice Department, 0MB, and
other agencies in the executive branch to make sure that we sub-

mit a report which is helpful to the committee so that we can get
this problem resolved.

Senator Bradley. Thank you very much. I think that it appears
to be a serious problem on these matters. I am certainly going to

listen to people who are providing the local police service in the

States that are involved. I assume that they
Senator Bennett. Does that mean that you are going to support

PILT?
Senator Bradley. That means I am going to listen to you. I

might even do that some day.
Senator Bennett. If I could just make one quick comment, Mr.

Chairman. Before you leave, Mr. Commissioner, I understand you
have been in touch with the minority staff over the issue of sub-

section (g) being overbroad and we appreciate your willingness to

meet with staff on that and just hope you continue to address that

issue.

Mr. Beard. Happy to do it.

Senator Bennett. Thank you.
Senator Bradley. Thank you very much. Commissioner.
Mr. Beard. Thank you.
Senator Bradley. And assistants X and Y, thank you very much.
Our last panel is Mr. Thomas Archer, manager, Mountain Park

Master Conservancy District, Mountain Park, Oklahoma. Welcome
to the subcommittee, Mr. Archer. Please take your seat. You are

accompanied by your counsel Mr. Dan McMahan?
Mr. Archer. Yes, sir.
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STATEMENT OF THOMAS R. ARCHER, MANAGER, MOUNTAm
PARK MASTER CONSERVANCY DISTRICT, ACCOMPANIED BY
DANIEL E. McMAHAN, COUNSEL
Mr. Archer. Mr. Chairman, thank you. My name is Thomas Ar-

cher and I am the manager of the Mountain Park Master Conser-

vancy District. I want to express my appreciation on behalf of my-
self and of course all the citizens of the cities of Altus, Frederick,
and Snyder, Oklahoma, for this opportunity to discuss the legisla-
tion before you.
We are here today to support Senator Nickles' and Senator

Boren's proposed legislation requesting that the Mountain Park
Master Conservancy District be allowed to prepay the municipal
and industrial water supply costs associated with the Mountain
Park Reclamation Project on a basis that is fair to both the United
States and the district and one which preserves the financial integ-
rity of the district and its member cities.

At the outset, let me point out that the district's request is being
made at a crucial time, as the city of Frederick is seriously consid-

ering whether it is in the best interest of the City to make their

payment to the district which is due September 1 of this year. If

Frederick decides not to make this payment, then the district will

not have the funds to meet its annual installment to the United
States that is due on October 1.

It has been suggested by Frederick City leaders that the decision
as to whether to make the September 1 payment will be deter-
mined in large part by the action taken during this Congress in ad-

dressing the district's problems.
We have prepared and would ask to have included in the tran-

script of this hearing a statement that goes into considerably more
detail about these problems. But let me briefly summarize these

problems if I might.
The primary purpose of this project is to provide a municipal

water supply for the residents of Altus, Frederick, and Snyder.
However, the project was designed and built to meet the water
needs of a district population in excess of 80,000 people. As it turns
out, none of the three cities have ever come close to the rate of

growth that was projected during the project's planning stage. In

fact, each of the three cities have actually lost population in the

years since construction began on the project.

Currently the population base district-wide is only about 40 per-
cent of what it was predicted to be in 1995. More importantly,
water demand in the district is only 28 percent of the projected
level of usage. So not only has the district not met the level of

growth upon which city repayment obligations were predicted; the
three cities have actually experienced substantial declines in their

populations and their usage of project water.
A much greater problem for the district, however, is the fact that

project costs have increased over 200 percent over the estimates
made in the Bureau of Reclamation's 1971 definite plan report.
These construction costs must now be borne by a shrinking cus-
tomer base in each of the three cities. Twenty-eight percent of the
estimated water usage must now generate the funds required to

pay 200 percent of the estimated project cost.
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The district has been especially impacted by the decision to con-

struct the Bretch diversion dam and canal. The construction was

originally planned to be deferred until the water usage of the mem-
ber cities increased to a level which would justify these facilities.

It was then determined in 1971 that these diversion facilities

would be needed within a very short period of time.

In hindsight, it is clear that the water requirements of Altus and

Snyder could have been met without these expensive diversion fea-

tures. Since approximately one out of every three dollars owed by
the cities on this project is associated with the construction of the

Bretch diversion dam and canal, this decision to construct these di-

version facilities has proven to be a very costly one for the district

and its member cities.

These two factors, declining population and a doubling in the

project cost, have created a very substantial hardship on the resi-

dents of these three cities. For example, even though the city of

Frederick doubled its water rates last summer, that city will still

not be able to meet its payments to the district within a few years.
In fact, Frederick would nave to charge more than five times the

average monthly charge for residential water in Oklahoma to gen-
erate the necessary revenues, and that assumes that there would
be no reduction in consumption due to the large increases.

Mr. Chairman, the story is much the same with the cities of

Altus and Snyder. In fact, the Bureau's financial adviser. First Chi-

cago, has made an investigation into the ability of these three cities

to meet the increasing debt service amounts. First Chicago con-

cluded that: "The escalating debt burden imposed on the district

and authorities will make it difficult for the district to retire its ob-

ligation to the Bureau beginning in 1995, if not sooner."

Clearly, our analysis shows the ability to pay of each entity is

compromised. The willingness of the cities to repay their obliga-
tions was in evidence in our meetings. However, without the ability
to restructure the obligation to relieve the debt service burden, de-

fault is inevitable.

Based on these facts, Mr. Chairman, we think that the district

has proposed a very fair and equitable solution for all parties. This

legislation would authorize the Secretary of the Interior to accept
a payment equal to the fair market value of the district's obligation
as full payment for the district's municipal and industrial water

supply obligation.
We believe, as does the Bureau's financial adviser, that the ear-

lier legislation adopted as part of Public Law 102-575 imposes re-

strictions which prevent the Secretary of the Interior from accept-

ing a fair market value prepayment. This current legislation will

correct that problem.
In addition, the district is seeking permission to negotiate with

the Secretary of the Interior for the reallocation of some of the

water that is currently going unused by the three cities. The dis-

trict believes that significant environmental benefits could be real-

ized by such reallocation. Not only will such reallocation help in re-

ducing the district's financial burdens, it will also ensure that the
district is not divested of water rights on Otter and Elk Creeks due
to lack of use.
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I would refer the chairman again to our statement for more in-
formation on the issues that I have iust touched on here today.

In closing, let me again impress the urgency of this proposed leg-
islation and also to express our thanks to the chairman and the
members of this subcommittee for allowing us the time today, and
we would very much appreciate your consideration of Senator Nick-
les' and Senator Boren's proposal during this session of Congress.
Thank you.
[The prepared statement of Mr. Archer follows:]
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STATEMENT OF THE MOUNTAIN PARK MASTER
COWgRRVANCV ai3TRlCT REGARDING S. 225-3

Tha Mountain Parh Master conservancy District (the
"District") is supporting legislation (S. 2253), introduced by
Senator NicJcl«c and Senator Boren, wnlch would authorize a
reallocation of certain construction costs associated with the
Mountain Park reclamation project (tne "Project"), and which would
allow thft District to prepay that portion of the District's
repayrosnt obligation which is associated with the Project's
nunicipal and industrial water supply features.

Congress authorized tlie construction of the Project on
Septoraber 21, 1966, in P.L. 90-503. The primary purpose of the
Project is to provide a municipal and industrial water supply for
the citioe of Altue, Snyder and Frederick, Oklahoma; however, the
Project also is designed to provide flood control, fish and
wildlife conservation and recreational benefits. Project features
include the Ton 3teed Reservoir (formed by the Mountain Park Dan
and related dikes), pipelines and pumping facilities, recreational
facilities, and the Bretch Olversion dam and canal. The Bretch
divereion dam and canal were constructed to augment the water
supply in the Otter Creek Dasln by diverting water from Elk Creek
into the Tom Steed Reservoir.

The District Is responsible for the daily operation and
maintenance of the water supply distribution system, pursuant tc
the terms of Contract No. 14-06-500-1794, dated January 27, 1971,
by and between the United States and the District (the "Repayment
Contract"). This Repayment Contract also provided that the
District will reimburse tfte United States for the project costs
allooabift to the municipal and industrial water supply features,
and a portion of the costs allocable to recreation and fish and
wildlife conservation, plus interest on such costs at 3.50% per
annum. Contemporaneously therewith, the cities of Altus, Frederick
and Snyder ©nnsrea into separate contracts with the District which
called for each city to bear a portion of the municipal and
industrial water supply costs, which contracts provided that ©acn
of the three cities will pay annually to the District an amount
which when combined wltn the payments from the other cities, would
equal the District's payment to the United States. ^

During the 102nd Congress, tne District and its member
cities sought permission from the Federal government to prepay the
District's municipal and industrial water repaiTnent obligation at
a price equal to the fair market value of such obligation. This

'^ These payments reflected each city's proportionate share of
the water supply rights in the reservoir, i.e. Altus - 7o.i3%,
Frederick - 24.54%, and Snyder - 5.33%, times the joint costs of
the reservoir, Bretch diversion dam and canal and main aqueduct,
plus the costs associated with their individual distribution lines.
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prepayment option is one tnat Mas been extended to many other
sntitiae by the United States in recent years. The District' a

proposal, originally introducefl as S.1618, was incorporated into
tho Roolamation Projects Authorisation and Adjustment Act of 1992,
and enacted as Tltl« 31 of P.L. 102-575.

Unfortunately, during the legislative process,
substantive changes were mode to the District's original proposal
rthich greatly United the discretion which the Secretary of the
Interior aould exercise in accepting a prepayment froB the
District. Because of language in P.L. 102-575, the secretary of
the Interior could not value the District's repayment obligation
using a discount factor greater than "a conposite interest rata

consisting of the current market yield on Treasury securities Of

conparable iiaturities. "' Moreover, because this lagielation
prohibited the Secretary from basing the interest rate or discount
factor on third party and open market factors, a market value for
the obligation could not be established.

The District believes that P.L. 102-57 5 would have
provided only marginal relief had a prepayment be«n made which
conformed to these restrictions. In fact, such would have actually
increased the debt service payments for the cities of Snyder and
rredericK. Debt service for the City Of Altus WOUlC have aifiO

been greater through the yaar 2011. In addition, the United States
would have received a windraii from any prepayment which complied
with the requirenants of such legislation.

Because of these and othor problems inherent in the
language containea In P.L. 102-S75, the District was denied the
relief which they sought in S.1618. Therefore, part of the
District's latest proposal should be considered as being corrective
in nature eo as tc allcw the District to prepay its repayment
obligation based upon the fair narKet value of its obligation.

in addition, the District is also requesting that a
portion of the watar yielded from the Project be authorised to be
usea rcr environmental quality purposes, and that a proportionate
shara of the municipal and induBtrial water supply costs be
similarly reallocated. This would also help to alleviate the
financial problems associated with Project, while providing
important environmental benefits to this area. And, as is
diacussed below, unless additional beneficial uses can be found for
some of the District's unused water, the District and the Federal
government could be divested of valuable water rights on otter
creek and Elk CreeX through Oklahoma's appropriation statutes.
Again, this aspeot of the District's proposal was not part of the
proposal submitted during the 102nd Congress, and, thus, is before
Congrass for the first time.

Soetlon iiOl(f), P.L. 102-57S.
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The testimony of Mayor Leo Fallon of Frederick was heard
by this coTcalttee during the iC2nd Congress conceminq that city's
financial plight. While such problems still plague that city, and,
indeed, have grown worse since 1992, Altus and Snyder have
experienced financial difficulties as well due to the Project's
onercus debt service requirements, Frederick remains the city most
likely to default first on its share of the District's repaynent
obligation, perhaps due to the fact that, for the foreseeable
future, Frederick will use none of its allocation of water from the
Project. But, all three cities have suffered from the same two
basic problems, severe declines in population and custoner bases,
and greatly inflated Project costs.

District Papulation .

As originally envisioned, the Project was designed to
serve increasing populations within the three cities. In the

Project Feasibility Report prepared by the Bureau of Reclamation in
the early I960's, it was predicted that each city was going to

experience prodigious population growth. Based upon these

population projections, estimates of water demand for each of the
cities were prepared. The Bureau's projections for population and
water demand are summarized below:

1965 1975 1985 1995 2005 2015

MUa
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Ann . Acre-rt
I yf Yield

Aitus

10.00"
11,200
70.13*

Frederick

3.50
3,920
24.54%

Snyder

0.7e
85C

5.33%

Total

14.26

15,973
VXft

However, for a variety of reasons, population growth has
been non-existent in the yeairs since these projections were first
adopred. In fact, during the I980's, the population of the
District substantially decreased:

lysc Pop.
1990 Pop.
% Decrease

AltUS

23,101
21,910
-5.2%

FredericX

•5,153
5,221

-15.1%

Snyder

1,848
1,619

-12.4%

District

31,102
28,750
-7.6%

As can be seen from a caaparison of the 1960's population
estimate for 1995 with the latest estimates of actual population
n.ade in March, 1994, the population projections contained in the
1964 Feasibility Report havm proven to be wildly optinistict

l'J64 Est.
1994 Est.
% Difference

Altus

54,500
21,630
39.88%

Frederick
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Construction Construction
Cflaia Interest fTnc> Total

eureaa or Reclamation $13,412,000 $ 643,000 $14,055,000
reasi&ility Report,
i9bfl Revision*

Definite Plan Report $18,389,000 $1,328,000 $19,717,000
1971 Revision

Final Cost Allocation $35,510,000 $3,952,000 $39,462,000
January 1993

As can be seen fron this table, the costs of the Project
have shot up 280* over the costs initially estimated by the Bureau
ot Reclanatlon in 1964, and have increased 2C0V over the estimates
in the Definite Plan Report.

The District's financial burden has further increased due
to the Repayment Contract's negative amortization of interest
charges duriny the first sixteen years of the District's repayment
schedule. Initially, the United States and the District structured
the District's Municipal and industrial water supply costs
repaynent schedule based upon the above-mentioned water demand
projections. Consequently, the District's annual installments
fand, likewise, each city's) were to increase each year at roughly
the sane rate as each city's customer base. This schedule of
increasing payments, however, has had the effect of annually
converting unpaid interest charges into principal. This trend has
been made worse by the unexpectedly large project costs noted
above. As a result, the District's now owes $45,357,311.00
(including interest accrued to October 1, 1994) on its nunicipal
and industrial water supply obligation. The District is not
scheduled to start fully paying the annual interest charges on its

repaynent obligation until October 1, 1996, at which time the total
municipal and Industrial water suppiy obligation will have grown to
$45,606,930.00.

With many Federal water projects, coet increases cuch as
those described above are unavoidable. However, such ie not true
in this case, be the costs associated with the construction of the
Bretch diversion dam and canal could have b«en avoided or at least
deferred for several years. In fact, this is what the Bureau of
Reclamation initially proposed, as the Bureau's Plan of Developnont
for the Project provided that construction was to occur in two
stages. In Stage 1, the dam and storage reservoir, pipelines and
pumping facilities, and recreational facilities were to be
completed. Thereafter, stags 2 called for the following:

House Document Ko. 4S3, 89th Congress, 2d Seeoion.
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"Construction of the Bretch diversion caani en Eik Creek
and the Bretch diveroion canal Into Otter Creek ai30V9
Mountain Park Reservoir. Tha stage 2 construcptirOn would
ba undertaken when the project water requirements of rthe
oitieeT have increased to sucr. extent as to approach %he
yield af the Mountain Park Reservoir wltnout divepsion qf
Elk Creek flows . On the basis or rorecast denands and
available stieanflov records, it appears that stage 2

conattuction could tie deferred ror about 10 years."*

Though Congress did Include autnorisatlon for the Bretch diversion
facilities as port of p.L. 5C3, the Bureau of Reclamation's
Feasibility Report clearly contemplated that these facilities would
only be constructed when needea.

However, by the tine that the Definite Plan Report was
prepared, the Bureau Of Reciajaation had revised its Plan of
Deveiopnent due to its flndlnq that "revised water supply studies
made for this report show that the flows of Otter Creek alone will
not meet Altus and Snyder demands for the initial lO-year period."'

unfortunately, the Bureau's revised findings proved to be
incorrect, as the records of the District indicate that, from 1980
to 1993, over three tines more water has been released during flood
control operations at the Mountain Park Dan than has been diverted
into the Tom steed Reservoir by the Bretch diversion facilities.
In fact, nore water has been released than diverted in every year
since 1980, with the exception of 1989, when 5,700 acre-feet of
water was diverted from Elk Creek and no flood control releases
were made. However, during 1989, the reservoir conservation pool
never dropped below 60% of capacity, meaning that even in that
year, EIK Creek flows were not needed for water deliveries to Altus
and Snyder. (During this period, the City of Frederick did not use
any of Its allocation from the Project, and to date, has yet to do
eo. )

The cost of constructing the Bretch diversion dam and
canal has been substantial. As indicated in the Bureau of
Reclamation's Final Cost Allocation Report, construction costc of
the Bretch diversion dam were $3,646,675.00, and $7,991,ooo.co for
the Bretch diversion canal, for a total of $11,638,000.00. This
represents 32.4% of the reiabursable costs allocated to raunleipal
and industrial water supply purposes. If a pro-rata share of the
interest during construction (IDC) and post-construction intoroct

" "Plan of Development for Mountain Park Project, Oklahoma",
at page 17, House Document No. 483, 8 9th Congress, 2d Seseion
(Emphasis added.)

'• Bureau of Reclamation, Mountain Park Project - Oklahoma
Definite Plan Report, at page 6.
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accruals are included (the sum oi these amounts b^ing 32,542/528'),
the totol costs associated with the sretch diversion dam and canal
are $14,160,528. In short, these three cities are being charged
over fourteen nillicn dollars (plus the annual operarlon,
maintenance and replacenent costs) for a source of supply tfiat none
o£ the three cities need or can put to use at this tine. TQlS is
due solely to the decision in 1571 to build the nretch diversion
facilities at the outset of the Project, rather than waiting until
a clear need was demonstrated/ as was first proposed In the 1964
Feasibility Report.

gffeet on Member Clti^a-

This very large sun of S43 , 357 ,
.ill .00 must now be repaid

by the oistrict over the next 36 years. To flo so, tue annual
payments owed by each city are now well In excess ot each city's
abi1 i ty to iia<e.

At the time the Repayment contract was first signed, the
District's payments were scheduled to be 5234,127 for 1980,
increasing each year thereafter to a naxiraun of $1,392,926 in 2029.
tiiKewise, each city was to have a corresponding payment to the
District which would Increase through the years as each city's
population (and, presumably, water demand) also increased. Miniinun
and naximum payments for each city were initially scheduled to be
as follows:

Altus Frederick Snyder
Minimum $200,527 $ 11,127 $20,539
Maximum $968,018 §359,671 $63,292

Based Upon these large increases in construction costs,
and tne related increases in accrued but unpaid annual interest
charges, the District must now attempt to make much higher debt
service payments to the United States, from $1,309,640 in 1994 to
u naximum payment of $2,755,021 in 2028. Each city's share of such
payment has also increased proportionately. The following
Bummarlzes the naximvun payments which each city must now meet as
compared with the original number:

Altus Frederick Snyder
original $ 968,018 $359,671 $ 63,292
current $1,782,168 $859,231 $113,622

Tc meet these payments, each city has Imposed dramatic
increases in recent years in their municipal water charges. for
example, prior to July 1, 1993, Frederick charged its customers
$12.50 for 2,000 gallons of water. Today, Frederick charges S25.00
for 2,000 gallons. To meet its share of the District's maximum

$3,952,000 (IDC) plus $3,895,311 (post-construction
interest accruals) tines .324 = $2,542,528
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annual installnent , rrederick woulO nave to cnarge S60.00 for the
same quantity of water, ror 3,000 gallons, rrederlcK would have to
chor-ga $72.00, as compared wltn cne current Charge of §30.25. This
compares with an average warer Dill In OKlahoma of $14.07 for 5,000
gallons. For 10,000 gallons or wacer, rrederlcK would have to
raise its current charges of $39.00 to $92.00. This WOUld compare
to $2 3.90 for the average water customer In OKlahona. For large
users, PredericX- would have to Increase Its rates from §57.50 to
$133.00. Obviously, such rates would constitute a significant
disincentive for attracting new industrial users to Frederick.
Therefore, residential users would alnost certainly bear the brunt
of rrederick's repaymant oDligation.

of course, these rates assume that consumption would not
decrease as a result of the much higher rates. However, such an
assunption is not realistic. Rates such as these would alnost
inevitably drive down the demand for water, which, in turn, would
raaxe it necessary to increase rates further, thus, driving down
consumption again, in reality, it is very unlikely that Frederick
could ever raise its water rates enough to meet its payment to the
Dlatrict. When one considers that Frederick does not anticipate
needing Project water for at least another twenty years, it is
indeed difficult to Inagine the citizens of that community (or any
other) paying such high rates over a long period of time for water
they do not need.

P.L. 102-575.

It is this situation, and similar ones in Altus and

Snyder, that has led the District to explore options which would
reduce the financial burdens associated with the Project. During
the 102nd Congress, the District attempted to have legislation
enacted which would have allowed the District to prepay its

municipal and industrial water supply obligation under the
Repayment contract, by paying an amount egual to the fair market
value of the obligation. As noted above, as enacted, P.L. 102-575
authorized t.^e Secretary of the Interior to accept such a payment,
but fixed the interest rate to be used in calculating the
prepayment to an amount not in excess of "a composite interest rate
consisting of the market yield on Treasury securities of comparable
maturities", and specifically provided that the interest rate
should not "equate an appropriate amount of the prepayment with the
price of the loan if it were to be sold on the open market to a
third party*. In other words, the prepayment amount is to reflect
a credit rating for the District equal to that of the Federal
government, an assumption clearly not in accord with the
circumstances at hand.

As directed in P.L. 102-575, the Secretary of the
interior, with the assistance of First National Bank of Chicago, as
financial advisor to the Bureau Of Reclamation, has made
"appropriate investigations" regarding the financial condition of
each city, and the ability of each city to continue to pay the
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higher municipal and incSustrlal water supply costs. In First

Chicago's report to the Bureau, it concluded that the ability of
each city to pay these increasing debt service pay:nents is being
coropronised by these tremendous debt service levels, and that
default by each city on their water supply obligations is

"inevitable", due prinarily to the cities' declining populations
and tax bases.

The District believes that there are several problens
inherent in this approach- First, though it appears that this
language was designed to ensure that the united States is made
whole during such transaction, a prepayment made in conformity with
p.L. 102-5/& would actually result in a windfall for the Federal
goverr.n\ent ,

at the expense of the District and its itenber cities,
due to three factors :

(i) the fact that one or aore cities will inevitably default
on its share of the District's repayment obligation means that
the United States will, at some point in tine, realize a loss
on its investment in this Project. In other words, P.L. 102-
575 inherently fails to consider that, unless some relief is
provided, the District's actual payments nay, over tioe,
aggregate less than the fair market value of the District's
obligation today;

(ii) the use of a composite rate rather than the normally
higher 30-year constant would mean that if the prepayment
amount were applied to reduce future long-term borrowing, the
United states would realize more in interest savings than it
wuuld lose m annual District payments; and

(iii) the approach employed by the Office of Management and
Budget in calculating taxes "foregone" due to the District's
use of tax-exempt bonds in financing a portion of its
prepayment amount, assumes that the dollar cunount of
outstanding tax-exempt instruments would increase dollar for
dollar with the bonds or notes issued by the District, such
an assumption presumes an unlimited demand for tax-exempt
investments, and is not in accordance with the experience of
small issuers of non-investment grade tax-exempt credits.

S. 225.V

As previtaualy noted, the District would not achieve any
significant daht service savings by prepaying according to P.L.
102-575. Howsvar, to Avoid the considerable problems ascociatod
with the Difitrlcr's default under the Repayment Contract, tha
District has devalopad the proposed lagislation now before
Congress. This legislation will allow the individual cities to
refinance their obligations to the District on a basis which i«
consistant. with each city's ability to pay, and consistent with
recant Federal precedents. This legislation contains two separate
propaeais .
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71rs^, tne District's proposal authorizes the Secretary
of tha interior to allocate « portion of the rolmbursabla nunicipal
ana inaustrlai water supply costs to nonreimbursable environmer.tar

purpoBAS. The lagielation authoriasK the Bureau to acquire and use

a portion or tne District's water rights tor such environinental

purpoeos as dovmetresm releaeec, pool fluctuation and wetlands

development. Any or all of the three cities may decide to

relinquish a portion of its project rights in order to free up the

reservoir yield required for such envlronnentai uses. However, at

this tine, it is expected that Frederick could aost easily give up
a portion or its Pro'^ect allocation.

.•jecond, the District's proposal authorizes the Secretary
of the Interior to aooepr a payment equal to the fair market value
or the District's nunlclpai and industrial water supply obligation.
This fair market value would be detemined using a discount rate

Which reflects the greater risk associated with the District's

obligation, based upon the underlying credit rating of each of the
cities. In effect, the District is nerely asking that it fce

allowed to repurchase its obligation from the United States at the
same price that the united states could sell such obligation to a

third party. Ao noted, this typ« of transaction has been approved
in the past by Congress and has been used on numerous occasions by
various agencies of the Federal government.

in its report to the Bureau, First Chicago also detailed
the process by which the fair market value of this obligation
should be detemined in accordance with the requirements of

Circular A-129 proDulgated by the office of Management and Budget.
The District has recently updated these fair market values of each

city's water supply obligations, in accordance with the methodology
employed by First Chicago in its report. The District's estiir.ates

are, iis follows:

Fair Market
value

AltUS $12,362,721
Frederick 6,314,785
Snyder 766,019

District $19,443,325

The District believes that the redemption of its

municipal and industrial water supply obligation for an an'.ount

equal to the fair market value of its obligation would relieve the
cities of the financial burdens they now face and would result in

a higher payment to tne united states than would otherwise be the

case, given the probability of a default in this oase.

Accordingly, the District would respectfully urge passage of S.

2252.
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Senator Bradley. Thank you very much, Mr. Archer.
Do you expect that any of the three cities are going to take ad-

vantage of the opportunity to prepay?
Mr. Archer. Yes, sir, I do.

Senator Bradley. All of them?
Mr. Archer. I would say that probably all three of them would

take advantage.
Senator Bradley. All three.

I can only tell you I think this is an ingenious solution to this

problem. I think it will probably enhance the quality of life for

those that remain as well as provide water for people and keep the
whole district from going banlcrupt. I think the environmental set-

aside is a very creative way to deal with this. It recognizes the re-

source.
I have no further questions.
Senator Bennett.
Senator Bennett. I have no questions.
Senator Bradley. Mr. Archer, you have just participated in the

easiest testimony before a Congressional committee in the years
that I have been the chairman of this subcommittee. I think you
did not need your counsel, but I hope he will take you to dinner

tonight.

[Laughter.]
Senator Bradley. The subcommittee is adjourned.
[Whereupon, at 3:17 p.m., the hearing was adjourned.]
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